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PROCEDURAL HISTORY
" ¢harges ef Rebbery in the flrst degree and assault im the 2nd de-
gree. Defendant Murphy was subsequently eenv1s€eé fellewing a
jury trial ef the afere- stated charges held in Clark Ceunty Wash-
ingten befere The Homerable Superier Ceurt Judge Daniel Stahnke
en 3/27/13, €s.ne. 12-1-01393-4. At sentencing, the Ceurt handed
down a-sentence of 173 menths of confinement for the Rebbery 1
and 98 menths of confinement for the aésault 2 with weapens en-
hancements of 60 amnd 36 menths respectively. Appellant Murphy
hereby meves te have yeur dlstlngnished Ceurtk remand this case
pursuant te the eeaarelllngﬂdlatateswaf 2UT . State Suprenme . Ceurt
,cited te and -relied upen herein.
STARE DECISIS/EQUAL PROTECTION
The Dectrine ef,Spare Deels%gﬂeemmagéswa_rev1ewinng@urt te

abide by eor adhere teo decided caées, "The Deectrine ef Stare De-
cisis is ef fundamental impertanece te the rule of law.""It is
indisputable that Stare Decisis is a basie self-goeverning prim-
eiple within the Judieial Branch , whieh is entrusted with the
sensitive and diffieult task of fashiening and preserving a jur-
isprudential system that is net based upen "an arblErary discret—
ien" The Federalise, me. 78, p. 490 @H Ledge Ed. 18883 (A. Hamllegn)

Pattersen v. MeCleam Credit Umien 109 S.Ck. 2363, 2370. "Stare
Decisis ensures that "the law will net mere |y e¢hange erratieally
and "permits seciety to presume that bedreek prineiples are
founded im the law rather thanm in the preelivities eof individ-
wals." Vazquez v. Hillery 474 U.S. 239 254, 265. The Kier 164 Wa.
94 798 ('2008), Zumwale 119 WN.App 126:(12003), Freeman 153 WN.2d
765 (2005), Charles 135 WN.2d 239 and Andersen 92 WN.App 54

cases are in faect settled ‘oand contrelling precedents frem which
a reviewimng Court may net depart pursuant teo the Doetrime of Stare

Deeisis. Aceerdingly, the same result must ebtain here in Appell-

“"ant Murphys case as srevailed foC theafere-mentiened-petitieners, ...

"The Equal Pretection c¢lause of the l14th Amendment commands that
ne State shall deny te any persen within its' jurisdietion the

Equal Protectien of the laws, 'which is essentially a direetien

that all Dersons simitiarly situated be treated alike. " Lee

v. City of Les Amgeles 250 F.3d 668 at 686:(9¢h Cir. 2001) (ei-



king te City of Clebeurnme v. Clebeurme Living Ctr. 473 U.S. 432,
439). “The Equal grakeetien elauses of beth the State aand Federal
Cgmseikutieﬁéﬂreqﬁizq that 'persens similiarly situated with re-
‘speea te the. legitimate purpese of khe law recieve like Ereat-
ment." In Re Rumyan 121 WN.2d 432, 448, Appellant Murphy is "gim—
#liarly situtated" Rumyan 121 WN.2d at 4487te-AppellamEs=Kier
(164 WN.2d 798) and Zumwalt i (119 WN.App 126) by way ef the faect
that he was erromeeusly cemvieted of both Rebbery 1 and Assault
2 in a manner indistinguishoplé  frem the governing amd centrell-
ing precedents. Appellant Murphy is "similiarly situated" Runyan
121 WN.2d at 448 te Appellants Charlesx$135VWN.2d 239) and
Andersen%l92 WN.App 44) by way of the faet that his weapens enm~
haneements were raneensgéu;ive‘té eaeh ether as well as consee-
utive to their base sentemnces netwithstamding the eemtrelling le-
gal themes of the Charles and Andersefy Courts. Az a resule, this
ease must be remanded fer further prececedings censistent with
these epimiems. | o
' MEMORANDUM OF LAW

a.) Deuble Jeepardy- "A Deuble jeepardy elaim ean be raised
for the first time om appeal." State v. Zumwalt 119 WN.App 126,
129, "Ne persen Eaj be "twice put in jeepardy ef life or limb"
fer the same effease." Zumwalt 119 WN.App at 130 eiting te
Fleteher 113 WN.2d 42, 46, "This is a Censtluatlsaal gurantee
applied te the States by the l4th Ameadmernt""The Washingten Cen-
stitien afferds identiecal pretectien against double jeepardy.
Censt.A¥e 1 ss 9." Zumwalt 119 WN.App at 130 eiting te Geecken
127 WN.2d 95, 107, "Whether twe crimes eonstitute the same off-
ense for doeuble jeepardy purpeses depends en the legislative in-
tenk." mewaltv119 WN.App at 131, "We find me evidence that the
legilature intended te punish seeond degree assault separately
from first degree rebbery wvhen the assault facilitates the reb-

bery." State v. Freeman 153 WN. 2d aa 758 Here in the imstant

gase as detailed hereafter, the assault in quest fen "faeilitated"

the rebbery Appellant Murphy was eenvieted of. Mereever, "Netabln

the legislature has amended the seecond degree assault statute sin(t

Freemar witheut taking amy aectien in respemrse te eur decisien.
o fo

o\



leets the legislatures imtent." State v. Kier 164 WN.2d 798, 805.
Ricky MeKeem testified that he ewed Appellamt:l;aRenze Mur-
phy $100.00 {isee tfial,ﬁra#s. pgs.‘Eh%E ) and seme ehange. His
t@stineny refleets that he first gave Murphy $100.00 from his
pecket and then gave Murpny $50.00 frem his wallet‘%see erial
trans. pgs.ﬁﬁ@oﬁ@j&gﬁ@ After this last exehamge, Murphy then

"digplayed" the firearm whieh ecenstituted the 2Zmnd degree assault
and dreye off. "The cemmissien ef the assault 2 did net have

an "independent purpqge:er‘gffsez." StaE@ v. Freeman 153 WN.2d
765, 778-79. Its "3n1y"'§pnrpesg"‘wgs‘tqlpreaure the memey and
"enly" "effeet" was~€o faeilitate the Robbery. The Freeman Court
held this toe be a dispesitive fact. Absent the Assault 2, there
woeuld be ns First Degree Rebbery. "As @harged and preven, witheut
the conduet ameuntimg te assault, eaeh weuld be guilty ef emnly
second dsgree rebbery. Under the Merger ;ule,'assaule committed -
im furtherance of a Rebbery merges with Reobbery.'" State v. Free-
man 153 WN.2d at 778. "The Merger dectirime is triggered when 2nd
degreee assault with a deadly weapen elevates rebbery te the first
degree because being armed with er "displaying" a firearm er dead-
ly weapen te take preperty through fere€ or fear is essential te
the elevatien."” State v. Kier 164 WN.Zd 798,‘806. If this faet
pattern en&s after MeKeen gives Mﬂrphy ghe $50.00 frsm'ﬁis wallet
and before Murphy "displays" the firearm, the trier eof faet is
left with at best a rebbery 2. "The faet remaims that the ecemplet-
ed assault was neeessary te elevate the eempleted rebbery teo
first degree.” State v. Kier 164 WN.2d 798, 807. "Whern am assault
elevates the degree ef rebbery, Ceurts have*regﬁlarly eonclu~

ded that the twe effenses are the same fer dsuble jeepardy pur-
pssas.“ State-v. Freema(y 153 WN.2d 765, 7741(3@& alse Kier 164
Wan.2d 798, 801-02). "Oﬁlf if ethere is proesf of a seecond assaulg
will beth eenvictiems stand." State v. Zumwale 119 WN.App 126,

132, .Here in the imstant ease, the reeor&‘féflésts enly evidence

- of a single assaula, "An assault zhah elevat@d " simple rebbery
te rebbery in the f;rsﬁ-éegree.ﬂ.StdEe v. Zumwalt 119 WN.App at
132. "And she Deuble Jespardy prebleam Qanneﬁibe‘aveided by im-

pesing cemcurreat senkences for the twe crimes and eharehter-—

izing them as the "same eriminal cenduet". see former RCW O.94H.
40dvifﬁaf12001)."D@able Jeepardy is impliecated regardless of

whether sentences are impesed te Trum eomsurren&ly." Zumwalt 119



WN App at 132 ﬂBeversed ané R@manded) "Vaea&ien of the assault
charge is se ubiquikeus that Ehe medel ferm in Wash;ngtsn Practiet
for a metiea te merge ceunts at senteneing 11555 assault and
_rebbery im the tﬂxé of the medel ferm." Freeman 153 WN.2d ak 774.
Mor@ever, at Kler (164 WN.24 798), Appellant Xiers assauls was
feund t@ me;pe with his rebbery metwithstanding the fact that "sht
erimes were esmmitted against oeparate vistims" id at’ ‘808. Appell-
ant Murphys case therefere reveals a more agragleus errer as

each of his respective eceounts were committed against 2 "single"
vietim. "We are persuaded that Freeman agrfeenly analyzed the

. rebbery and assault s@abpﬁ@%tarﬁgmelpggnghat second degree ass—
ault merges inte first degree rebbery." State v. Kier 164 WN.2d
798, 805. Aceeordingly, Appellant Murphys Assault eomvietien must
be vacated ané this ease remanded fer re—~ sentencing.

.Vb,) Rule of Lenity- Fellewing trial, Superier Ceurt Judge
Daﬁiei Stahnke sentenced thern—-defendent Murphy in such a way
“that ecach eof his weapems emhancements ram censeeutive te each
other. At Charles 135 WN.2d 239, The State argﬁed-"thgﬁ‘the stat—
ute (weapens enhaneemens, Iniﬁ. 159) means that any amrd all en-
haneemenmts sheuld rum cenceeetively with every "ether sentencinrg
previsien" and that the phrese includes other firearm emnhance-
ments." Charles 135 WN.2d 239, 249. The Supreme Ceurt hewever
found that RCW 9.94A. 31613;&2) was "ambigueus" Charles 135 WN.2d¢

at 250 as it ecould be interpreted "reasenably in Ewe er msere diff-

erent ways." Charles 135 WN.2d at 250 eiting te MeGee 122 WN.2d
783, 787. Sueh a dispesitiem myst be resalved in faver "ef a
eriminal defendent" pursuant te the Rule of Lenity and as a
result the Supreme Ceurt remarded fer re-semtemecing. Ag Stkate v.
Andersen 92 WN.App 54, Anpellaﬁt Andersens charges were. Eh@ sane
as Appellant Murphys are inm the instant @ase, R@bbery 1 and
Assault 2 with dEadly Weapens eanhancements on @ach Tha Andersen

Court held "that the- malﬁlplemwaapoaswﬁnhan&eﬁen;s‘prev1ded fer

Aok mecessarlly

in the "Hard time for Armed Crime" imitia¥ive: df
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raised fer the first time en appeal." id at 63. "Andersen is
?nﬁizled te a remand fer re—seateneing" id at 63 and upen said
remand the senteﬂ@iag‘CeurE ran the weapens emhancements 'eeon-
eurrent" with each ether. Appellant Murphy likewise meves te be
re-senteneed in a manner net ineensistent with ﬁhe precedents

relied upen herein.

CONCLUSION
- The faets detailed herein elearly esfqbiish by and threugh
contrelling -  Supreme Court and Appellate Ceurt precedent
Ehat.Appeilant Murphy is entikled te the relief requessad‘herein
and he respeetfally\éeves te have your distinguished Ceurt find

likewise.

Respeetfully Submitted,
Mr. LaRenze D. Murphy
The Appellant.
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Respondent,
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Appellant.

I, _ ooz mt )’U/ , have received and reviewed the opening brief prepared by my
attorney. Summarized below are the additional grounds for review that are not addressed in that brief. 1
understand the Court will review this Statement of Additional Grounds for Review when my appeal is
considered on the merits.

Additional Ground 1

Additional Ground 2
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